AB 2140 (Simitian)


What does AB 2140 do?

AB 2140 adds Penal Code § 243.25 to establish the crime of "battery on an elder or dependent adult" and increase the punishment to a fine of not more than $2,000 and/or imprisonment in a county jail for not more than one year. 

Under existing law, simple battery is punishable by a fine of not more than $2,000 and/or imprisonment in a county jail for not than more six-months.  Also under existing law, however, battery on specified classifications of victims (including, but not limited to a peace officer, spouse, cohabitant, date, public transit employee, juror, sports official, or where the battery occurs on school grounds) is subject to increased punishment of a fine of not more than $2,000 and/or imprisonment in a county jail for not more than one year.  "Elder or dependent adult" is not among those contained in this specified list of victims.
AB 2140 amends Penal Code § 368 to increase the punishment for a person who willfully causes or permits any elder or dependent adult, with knowledge that he or she is an elder or a dependent adult, to suffer unjustifiable physical pain or mental suffering or who willfully causes or permits any elder or dependent adult to be placed in a situation in which his or her person or health may be endangered.  Under existing law the misdemeanor penalty for such an offense is a fine of not more than $1,000 and/or imprisonment in a county jail for not more than six months.  AB 2140 increases the punishment for a second or subsequent commission of these offenses to a fine of not more than $2,000 and/or imprisonment in a county jail for not more than one year.

Existing law specifies that a person is guilty of a misdemeanor when in violation of Penal Code § 368.
Need for Bill?

There are reports of domestic violence cases in which a third-party elder or dependent adult is battered along with the defendant’s intended target victim.  

A recent case in Santa Clara County involved an elder that was battered when she came to the aid of a domestic violence victim.  The defendant was beating up his wife.  The wife's 70-year-old mother intervened, and the defendant shoved the mother to the ground.  

Penal Code section 368(c) covers misdemeanor-type battery situations where “unjustifiable physical pain” or “mental suffering” is inflicted.  It does not cover a simple battery situation where no pain is inflicted.  A simple battery, PC 242-243(a), is punishable by up to 6 months in jail. 

There are a number of battery crimes (PC 243 – 243.8) where punishment is increased if the battery victim is a peace officer, spouse, cohabitant, date, public transit employee, juror, sports official, or where the battery occurs on school grounds.  Adding battery to PC 368(c) would do the same for elder and dependent adult victims. 

In addition, judges should have the discretion to impose more than six months in jail for battering or inflicting pain on an elder or dependent adult.  PC 368(c) is currently labeled a “misdemeanor” with no further punishment provisions.  Pursuant to PC 19 therefore, the maximum punishment for PC 368(c) is 6 months in jail and/or a $1,000 fine.  This should be changed to be consistent with the other special battery sections.  Penal Code § 368(c) should be punishable by up to one year in jail and/or by a fine of up to $2,000.

Previous Legislation – 

The author is unaware of prior legislation concerning this specific issue.

Support/Opposition – 

Support:

Congress of California Seniors

Crime Victims United Of California

California District Attorneys Association

Protection & Advocacy, Inc.

Gray Panthers

San Bernardino County Sheriff

County of San Mateo Commission on Disabilities

Opposed:

Friends Committee On Legislation Of California

California Attorneys for Criminal Justice

Author’s Statement – 

Crimes against elders and dependent adults are deserving of special consideration and protection, not unlike the special protections provided for minor children, because elders and dependent adults may be confused, on various medications, mentally or physically impaired, or incompetent, and therefore less able to protect themselves, to understand or report criminal conduct, or to testify in court proceedings on their own behalf.

